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CUMULATIVE INDEX TO
NEW DEVELOPMENTS
This Cumulative Index enables you to check whether any paragraph of text in the Reporter
has been affected by new developments, e . g . , changes to the rules of dispute resolution centres,
government announcements, legislative changes, case decisions , and so on . Using the Cumulative
Index is simple . Just locate the relevant tab division and check to see if the paragraph of the text
you are interested in is listed in the left- hand column . If it is , there will be a one-line entry
identifying the new development and directing you to the paragraph where a full report of that new
development appears.

If the paragraph (or surrounding paragraphs) is not listed in the left- hand column , there have
been no new developments reported on that topic . Sometimes there is no existing text in the
Reporter to which a New Developments paragraph can be directly related. When this happens , the
Cumulative Index entry may appear in a box under the relevant tab heading. Boxed Cumulative
Index entries may also be used where a particular new development affects a number of paragraphs
in the one tab.

Once information appearing in New Developments has been incorporated into the text , the
Cumulative Index entry to that information is deleted . The information itself , however, may
physically remain in New Developments until there is a consolidated reprint of those pages.
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[H 75-000] Draft introductory brochure outlines rules and model clauses of the Asia/Pacific
Center
The Asia/Pacific Center for the Resolution of International Business Disputes released a draft
of its new introductory brochure in November 1990. Operating under the aegis of the American
Arbitration Association , the Asia/ Pacific Center offers arbitration and other dispute resolution
services throughout the Pacific rim .
The introductory brochure in draft form is reproduced below .
“

L INTRODUCTION

The Asia/ Pacific Center for the Resolution of International Business Disputes was founded
in 1985 in recognition of the explosive growth of trade and investment in the Asia/Pacific
region . The increasing volume of international business has created a compelling need for
fast , effective, and reliable dispute resolution mechanisms.

Headquartered in San Francisco, the Asia/Pacific Center offers arbitration and other dispute
resolution services throughout the Pacific rim together with highly qualified arbitrators ,
mediators and conciliators carefully selected from most countries of the Region . The Center ,
through relationships with other arbitration and dispute resolution agencies , can assist
parties desiring to conduct dispute resolution proceedings in any Pacific rim country . Center
offices are located in Los Angeles , San Diego , Irvine , Seattle and Honolulu .
The Asia/ Pacific Center, operating under the aegis of the American Arbitration Association
( “ AAA ” ) , benefits from AAA expertise in arbitration , mediation and other dispute
resolution mechanisms applied to commercial disputes , both domestic and international .
The Center has access to the network of AAA offices and co-operative agreements with
established arbitration institutions and dispute centers around the world. The AAA
Administers more than 58 ,000 cases each year; California is the venue for more commercial
cases than any other state .
H. THE OPERATION AND ACTIVITIES OF THE ASIA/PACIFIC CENTER
The Center provides the Asia/Pacific region ’s business community with a well organized
neutral administrative structure, an experienced staff , qualified translators, and an ample
supply of qualified and carefully selected commercial arbitrators, mediators and others
skilled in dispute resolution . Educational activities of the Center include international
conferences, seminars and meetings , as well as training of arbitrators and mediators. Visits
by scholars, students and practitioners from every country are encouraged .
Guidance for Center activities is provided by the Advisory Council , composed of
distinguished international lawyers , business professionals , scholars, and members of the
judiciary , residing in a number of Pacific rim countries . The Executive Committee of the
Advisory Council provides ongoing oversight of the Center during the interval between
meetings of the Advisory Council . Within the Executive Committee are Center Operating
Committees for arbitrator/conciliator qualification and development , rules and procedures,
and continuing education and development.

IH . INTERNATIONAL COMMERCIAL ARBITRATION AND RELATED
DISPUTE RESOLUTION PROCESSES
International commercial arbitration today is an important resource of the international
business community and serves to resolve a wide variety of international commercial
disputes. It has become the preferred mechanism for the resolution of international
Doyles Dispute Resolution Practice — North America
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commercial disputes for several reasons: privacy; freedom from the intrusion of national
courts and the application of national procedural law; party autonomy in the choice of
arbitrators , arbitration situs , and the selection of rules governing the proceedings; and a
flexible , informal process, less adversarial than litigation and conducive to settlement.
Treaties and conventions ensure simple and expeditious enforcement of arbitral agreements
and awards virtually all over the world .
Other dispute resolution procedures favored by the international
include mediation , conciliation , minitrials , neutral facilitation ,
arbitration and others can be used in conjunction with arbitration ;
alternatives to litigation . Arbitration and all of these processes are
Center .

business community
factfinding, advisory
all provide important
available through the

IV. RULES AND PROCEDURES OF THE ASIA/PACIFIC CENTER
The Asia/Pacific Center administers international commercial cases under various
arbitration , conciliation and mediation rules , within the United States and throughout the
Pacific rim . The Center’ s philosophy is to allow the parties maximum autonomy in their
agreement as to the rules governing their arbitration or other dispute resolution process.
The Center has adopted International Arbitration Rules providing for institutional
administration which incorporate many accepted procedures reflected in the Arbitration
Rules adopted in 1976 by the United Nations Commission on International Trade Law
( UNCITRAL). The Center also provides services under arbitration clauses specifying other
rules and procedures including the UNCITRAL Rules , and will act as appointing authority
and assist in the handling of cases.

The Commercial Arbitration Rules of the AAA augmented by the AAA Supplementary
Procedures for International Commercial Arbitration and the Guidelines for Expediting
Larger, Complex Commercial Arbitrations , may be applied by the Center to business
disputes.
The Center has adopted International Conciliation Rules for institutional administration
pursuant to international conciliation practices reflected in the UNCITRAL Conciliation
Rules adopted in 1985. International commercial dispute resolution utilizing mediation or
conciliation pursuant to the Center’s International Mediation Rules is also available.
The Center, recognizing that international disputes often present unique procedural
problems, provides for institutional administration but allows the parties full discretion to
select appropriate neutrals and procedures . Thus , the International Arbitration Rules
authorize the Center to resolve procedural impasses; grant arbitrators broad powers to carry
out their duties; and accommodate multiple parties who are often involved in international
arbitration .

Flexibility in the resolution of an international commercial dispute also is available through
the following administrative options:
1 . The dispute resolution proceeding can be held outside the United States , under the
Center’ s Rules , with support services provided by a co-operating agency in the
country chosen as the situs;
2. The dispute resolution proceeding can be held in the United States , under the rules or
administrative control of one of the co-operating agencies , but at the premises of the
Center or any AAA office;

3. Dispute resolution under the UNCITRAL Rules can be held anywhere in the world ,
with the Center or co-operating agency designated to appoint neutrals or provide
administered services.

1175-000
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The Rules and Procedures described above are available for convenient reference and
consideration .
V. MODEL CLAUSES

1 . Recommended Contract Clause:
Any controversy or claim arising out of or relating to this contract or the breach thereof ,
shall be settled by arbitration in accordance with the International Arbitration Rules of the
Asia/Pacific Center for the Resolution of International Business Disputes, and judgment
upon the award rendered by the arbitrator(s) may be entered in any Court having jurisdiction
thereof .

Parties may wish to consider the following additions:

a. The law to be applied .
b . The locale of the hearings.
c. Qualifications of the arbitrators).
d . Whether a reasoned award is required .

e . The language of the proceeding .
2. Recommended Submission Clause:

We , the undersigned parties, hereby submit to arbitration under the International Arbitration
Rules of the Asia/Pacific Center for the Resolution of International Business Disputes the
following controversy: (cite briefly ). We further agree that the above controversy be
submitted to (one ) (three ) arbitrator(s) selected from the panels of arbitrators of the
Asia/Pacific Center . We further agree that we will faithfully observe this agreement and the
Rules and that we will abide by and perform any award rendered by the arbitrator( s) and that
a judgment of the court having jurisdiction may be entered upon the award .
3. For Mediation or Conciliation of Disputes:
If a dispute arises out of or relates to this contract , or the breach thereof , the parties agree
first to try in good faith to settle the dispute by mediation under the International Mediation
Rules of the Asia/Pacific Center, ( insert if desired: before resorting to arbitration .
Thereafter , any remaining unresolved controversy or claim arising out of or relating to this
contract , or the breach thereof , shall be settled by arbitration in accordance with the
International Arbitration Rules of the Asia / Pacific Center , and judgment upon the award
rendered by the Arbitrators ) may be entered in any Court having jurisdiction ).
4. Standard AAA Contract Arbitration Clause:

Any controversy or claim arising out of or relating to this contract or the breach thereof ,
shall be settled by arbitration in accordance with the Commercial Arbitration Rules and the
International Arbitration Procedures of the American Arbitration Association , and judgment
upon the award rendered by the Arbitrators) may be entered in any Court having
jurisdiction thereof .

5. Use of the AAA as the Appointing Authority and Administrator; under UNCITRAL:
Parties who agree to arbitrate under the UNCITRAL Arbitration Rules , and to have the
AAA act as the appointing authority and provide the administrative services described in
this booklet , may use the following clauses:
Any dispute, controversy , or claim arising out of or relating to this contract , or the breach ,
termination , or invalidity thereof , shall be settled by arbitration in accordance with the
UNCITRAL Arbitration Rules in effect on the date of this contract.
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The appointing authority shall be the Asia/ Pacific Center of the American Arbitration
Association .
The case shall be administered by the American Arbitration Association in accordance with
its “ Procedure for Cases under the UNCITRAL Arbitration Rules."

Note : Parties may wish to consider adding :
(a ) The number of arbitrators shall be
(one or three ).
( b ) The place of arbitration shall be

( town or country ).

(c ) The language( s) to be used in the arbitral proceedings shall be

6. Use of the AAA as the Appointing Authority , without Administrative Serices; under
UNCITRAL:
Any dispute, controversy , or claim arising out of or relating to this contract , or the breach ,
termination , or invalidity thereof , shall be settled by arbitration in accordance with the
UNCITRAL Arbitration Rules in effect on the date of this contract.
The appointing authority shall be the Asia/ Pacific Center of the American Arbitration
Association .

Note : Parties may wish to consider adding :
(a ) The number of arbitrators shall be
( one or three ) .

( b) The place of arbitration shall be
( town or country ).
( c ) The Ianguage( s) to be used in the arbitral proceedings shall be

In the event that parties use this model clause, the arbitral tribunal , exercising its right under
Article 15 of the UNCITRAL Arbitration Rules to conduct the arbitration in such manner as
it considers appropriate , may request the AAA to provide the administrative services
described in this booklet .
7 . UNCITRAL Conciliation Procedures: Recommended Clause
A . Model Conciliation Clause:
Where , in the event of a question , difference or dispute arising out of or relating to this
contract , the parties wish to seek an amicable settlement of the matter by conciliation , the
conciliation shall take place in accordance with the UNCITRAL Conciliation Rules as at
present in force .

The Asia/ Pacific Center of the American Arbitration Association shall facilitate the conduct
of the conciliation:
( 1 ) at the request

of any party , by recommending the names of suitable individuals to act

as conciliator:
( 2 ) at the request of all parties , by directly

appointing one or more conciliators; and

by administering the proceedings in accordance with its “ Procedures for
Cases Under the UNCITRAL Conciliation Rules."

( 3 ) in all

H75-000
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B . Parties may wish to consider adding:
( 1 ) the number of conciliators shall be

[ 1 , 2 , or 3];

(2) the place of conciliation shall be

; and

( 3) the language(s) to be used in the conciliation shall be

C. Procedures for Cases Under the UNCITRAL Conciliation Rules:
The International Mediation Rules of the AAA for the Asia/Pacific Center shall apply except
where they may be inconsistent with the UNCITRAL Conciliation Rules, in which case the
UNCITRAL Rules shall apply . ”

Refer back: 1) 10-030 to 1) 10-040.

[1)75-010] Tax Court adopts ADR
Rule 124 of the Tax Court Rules of Practice , which became effective as of July 1, 1990 ,
enables parties to a taxation dispute to refer any factual matter in dispute to voluntary binding
arbitration . This rule also stipulates the procedural steps that must be taken by parties adopting
arbitration . The full text of the new rule is reproduced below .

“ RULE

124 VOLUNTARY BINDING ARBITRATION

Availability The parties may move
through voluntary binding arbitration . Such a
issue and before trial . Upon the filing of such
Judge or Special Trial Judge for disposition
arbitration .

124(a )

that any factual issue in controversy be resolved
motion may be made at any time after a case is at
a motion , the Chief Judge will assign the case to a
of the motion and supervision of any subsequent

124( b) Procedure
( 1 ) Stipulation Required: The parties shall attach to any motion filed under paragraph (a ) a

stipulation executed by each party or counsel for each party . Such stipulation shall include
the matters specified in subparagraph ( 2 ).
(2) Content of Stipulation: The stipulation required by subparagraph ( 1 ) shall include the
following:
(A ) a statement of the issues to be resolved by the arbitrator;
( B ) an agreement by the parties to be bound by the

findings of the arbitrator in respect of

the issues to be resolved ;
(C ) the identity of the arbitrator of the procedure to be used to select the arbitrator;

( D ) the manner in which payment of the arbitrator’ s compensation and expenses, as well
as any related fees and costs, is to be allocated among the parties;
( E ) a prohibition against ex parte communication with the arbitrator , and

( F) such other matters as the parties deem to be appropriate.
(3) Order by Court : The arbitrator will be appointed by order of the Court , which order may
contain such directions to the arbitrator and to the parties as the Judge or Special Trial Judge

considers to be appropriate .
(4) Report by Parties: The parties shall promptly report to the Court the findings made by the
arbitrator and shall attach to their report any written report or summary that the arbitrator

may have prepared . ”
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[U 75-020] Uniform scheme advocates the arbitration of employee dismissal claims
At its annual meeting on August 2-9 the National Conference of Commissioners on Uniform
State Laws adopted a draft Uniform Employment Termination Act . One of the key features of this
draft legislation is that arbitration is the preferred method of resolving termination disputes.
Under the draft legislation employees can only be dismissed if the employer has “ good
cause ” . “ Good cause ” can either relate to the employees’ individual conduct or the employer’s
broader economic or institutional goals . This employee protection can only be waived by an
individually executed agreement guaranteeing the employee a minimum level of severence
payments , scaled according to the employee ' s length of service.

Balanced against the expanded employee protection afforded by the draft legislation are
provisions which:

• extinguish a variety of common law tort actions based upon unfair dismissal;
limit remedies to either reinstatement , with or without backpay ,
• reinstatement
is unfeasible ; and
• eliminate the availability of compensatory and punitive damages.

or severance pay if

The method by which the rights created by the draft statute are to be enforced is through the
appointed by an appropriate state administrative agency
use of professional arbitrators
instead of court proceedings. The rationale for this approach is that the arbitral forum will provide
quicker , more informal and less expensive proceedings .

—

—

The draft legislation provides that:

procedure to be applied to the arbitration is to be that contained
• the
Arbitration Act ( see 1) 11 -000) or equivalent state statutes;

in the Uniform

• arbitrators serving under the draft law exercise the authority of the state;

all forms of discovery provided by state law are available to the parties at the discretion of
• the
arbitrator, who is entrusted to ensure that the proceedings are speedy;

• arbitrators are free to award attorney costs; and

• judicial review of an award is only available in certain prescribed circumstances.
Reproduced below are the draft provisions of the Uniform Employment Termination Act that
relate to the resolution of termination disputes. The comments of the drafting committee have also
been included to further explain the aims and operation of the legislation .
Note that although arbitration is the preference of the Conference , the Appendix to the draft
Act outlines two other dispute resolution options that may be taken by States adopting the draft
legislation . These options are the establishment of a new administrative department to handle
termination disputes or leaving the enforcement of the statute to the civil courts.

Uniform Employment Termination Act
^
§

( CCH Note: Square brackets used in the text enclose language which the Commissioners
suggest may be used by those States desiring to do so. )

^

Section 1 ( not reproduced )

5

Section 2 ( not reproduced )
Section 3 ( not reproduced )
Section 4 ( not reproduced )

ss

TJ75-020
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Section 5 Procedure and Limitations
5(a) An employee whose employment is terminated may file a complaint and demand
for arbitration under this [ Act ] with the [Commission; Department ; Service] not more than
180 days after the effective date of the termination , or the date of the breach of an
agreement for severance pay under Section 4(c ), or the date the employee learns or should
have learned of the facts forming the basis of the claim , whichever is later. The time for
filing is suspended while the employee is pursuing the employer’ s internal remedies and has
not been notified in writing by the employer that the internal procedures have been
concluded , but resort to an employer’ s internal procedures is not a condition for filing a
complaint under this [ Act].
5( b) Except when an employee quits, an employer, within 10 business days after a
termination , shall mail or deliver to the terminated employee a written statement of the
reasons for the termination and a copy of this [ Act] or a summary approved by the
[Commission; Department; Service ].
5(c) An employer may file a complaint and demand for arbitration under this [ Act ] with
the [Commission; Department ; Service] to determine whether there is good cause for the
termination of a named employee . At least 15 business days before filing , the employer
shall mail or deliver to the employee a written statement of the employer’s intention to file
and the factors alleged to constitute good cause for a termination .
5( d ) The [Commission ; Department; Service] shall promptly mail or deliver to the
respondent a copy of the complaint and demand for arbitration . Within 21 days after receipt
of a complaint , the respondent must file an answer with the [Commission ; Department ;
Service] and mail a copy of the answer to the complainant. The answer of a respondent
employer must include a copy of the statement of the reasons for the termination furnished
the employee .

5[(e) When a complaint is filed , a complainant employee or employer shall pay a filing
] [an amount not
fee to the [ Commission; Department ; Service] in [ the amount of $
exceeding the maximum filing fee for a civil action in the courts of general jurisdiction of
this State]. The [Commission ; Department; Service ] may waive or defer payment of the
filing fee upon a showing of the complainant employee 's indigency . ]

Comment
Subsection (a ): No time limit is imposed on the pursuit of an employer 's grievance
procedures or other internal remedies because the employer can usually terminate them at
any time and because the employee can always desist from pursuing them further .
Subsection (e ): As a matter of principle , the preferred method for financing the
enforcement of a public right like the right not to be discharged without good cause is
through the public treasury . Nonetheless , in times of financial stringency , some states may
feel it necessary to seek alternative funding rather than assume the full cost of a new
administrative procedure. A substantial part of the cost could be placed on the parties
themselves , perhaps with a cap , in the case of the employee, in an amount equal to one or
two weeks' pre- termination pay . Or else a state could impose a special “ employment
termination tax ’’ on businesses covered by the Act , with the use of an experience rating akin
to that applied to unemployment insurance .
Section 6 Arbitration; Selection and Powers of Arbitrator; Hearings; Burden of Proof

6(a ) Except as otherwise provided in this [ Act ] , the [ Uniform Arbitration Act ] [
arbitration act of this State] applies to Proceedings under this [ Act ] as if the parties had
agreed to arbitrate under that statute. The [Commission ; Department ; Service] shall adopt
Doyles Dispute Resolution Practice
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rules to regulate arbitration proceedings under this [ Act ] . The [ Administrative Procedure
Act and other] statutes of this State applicable to the procedures of state agencies do not
apply to arbitration proceedings under this [ Act ].

6( b) The [Commission ; Department; Service] shall adopt rules specifying the
qualifications, method of selection , and appointment of arbitrators. An arbitrator serving
under this [ Act ] exercises the authority of the state.
6(c) Subject to rules adopted by the [Commission; Department; Service], all forms of
discovery [ provided by applicable state statute or regulations] are available in the discretion
of the arbitrator, who shall ensure there is no undue delay , expense , or inconvenience. Upon
request , the employer shall provide the complainant or respondent employee a complete
copy of the employee’ s personnel file .

6(d ) A party may be represented in arbitration by an attorney or other person
authorized under the laws of this State to represent an individual in arbitration .
6(e ) A complainant employee has the burden of proof that a termination was without
good cause or that an employer breached an agreement for severance pay under Section
4(c ). A complainant employer has the burden of proof that there is good cause for a
termination . In all arbitrations , the employer presents its case first unless the employee
alleges that a quitting or retirement was a termination within the meaning of Section
l (8)(iii ).

Staute

Draft

6(f ) If an employee establishes that a termination was motivated , in part , by
impermissible grounds, the employer, to avoid liability , must establish , by a preponderance
of the evidence , that it would have terminated the employment even in the absence of the
impermissible grounds.
Comment

Subsection (a ): As a public right , the right to protection against discharge without good
cause should be administered by a public agency , either new or existing. Possibilities
include a state department of labor, labor relations commission , mediation service , or
unemployment compensation bureau . In many instances , it might be sensible to delegate
day -to-day operational functions to an outside private agency like the American Arbitration
Association . But to maintain the public character of the proceedings under the Act , the
formal appointment of arbitrators should be the responsibility of the public agency .
Although this Act , in the interest of expediting proceedings , does not mandate any sort
of agency investigation , screening of complaints, or mediation prior to arbitration , all of
these possible intermediate steps are matters that could be considered by the administering
agency in preparing its rules and regulations.
Subsection ( b): Even though an agency may decide to engage ad hoc arbitrators who
devote only a portion of their time to cases under this Act , such arbitrators would be fully
invested with the constitutional powers of a public official while operating under this Act .
See , e .g . , City of Detroit v . Police Officers Ass’ n , 408 Mich . 410, 294 N . W . 2d 68 (1980 ) ,
app . dismissed , 450 U .S. 903 ( 1981 ); cf Country- Wide Ins . Co. v . Harnett , 426 F. Supp.
1030 (S . D. N . Y . 1977 ), a f f d 431 U .S . 934 ( 1977 ). Under its authority to prescribe the
qualifications of arbitrators, the administering agency may establish a schedule of fees and

expenses for arbitrators.
Subsection (c): Arbitration proceedings should generally be informal , speedy , and
inexpensive. Discovery ought to be limited to what is reasonably necessary to enable both
parties to prepare adquately . Labor arbitration does not ordinarily contemplate that each side
will know in advance all the details of the other side's presentation . The arbitrator should

^75-020
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take account of these considerations in ruling on a party’s request for discovery prior to the
hearing given case , it might be appropriate for an arbitrator to hold a prehearing conference
with the parties to go over the ground rules on discovery . The arbitrator can deal with
genuine , prejudicial surprise to a party at a hearing by calling a recess or granting an
adjournment to allow time for rebuttal . Section 7 of the Uniform Arbitration Act contains
fairly flexible provisions concerning discovery . In issuing regulations governing discoverry
under this Act , the administering agency could consider imposing time limits or other
restrictions to prevent possible abuse of the discovery process.

Subsection (d ): A party’s representative may include an attorney , a personnel manager,
labor union official , fellow worker, or any other person the arbitrator does not conclude
would constitute a substantial threat to the orderliness and effectiveness of the proceedings.

Subsection (0: This provision generally incorporates the “ dual motive’ ’ principles set
forth in Price Waterhouse v . Hopkins, 109 S.Ct . 1775 ( 1989 ).
Section 7

Awards
7(a) Within 30 days after the close of an arbitration hearing or at any later time on
which the parties may agree , the arbitrator shall mail or deliver to the parties a written award
sustaining or dismissing the complaint , in whole or in part , and specifying the appropriate
remedies, if any .

Staute

Draft

7( b) An arbitrator may make one or more of the following awards for a termination in
violation of this [ Act ]:
( 1 ) reinstatement to the position of employment the employee held when employment
was terminated or, if that is impractical , to a comparable position;
( 2 ) full or partial backpay and reimbursement for lost fringe benefits , with interest ,
reduced by interim earnings from employment elsewhere , benefits received , and
amounts that could have been received with reasonable diligence;
(3) if reinstatement is not awarded , a lump sum severance payment at the employee's rate
of pay in effect before the termination , for a period not exceeding [36 months] after
the date of the award , together with the value of fringe benefits lost during that
period , reduced by likely earnings and benefits from employment elsewhere , and
taking into account such equitable considerations as the employee’ s length of service
with the employer and the reasons for the termination ; and
(4 ) reasonable attorney 's fees and costs .

7(c) An arbitrator may make either or both of the following awards for a violation of an
agreement for severance pay under Section 4(c ):
( 1 ) enforcement of the severance

pay and other applicable provisions of the agreement ,

with interest ; and
( 2 ) reasonable attorney ’s fees and costs .

7(d ) An arbitrator may not make any award except as provided in subsections ( b ) and
(c ) . In no event may the arbitrator award damages for pain and suffering , emotional distress,
defamation , fraud , or other injury under the common law , punitive damages, compensatory
damages , or any other monetary award . In making a monetary award under this [ Act ] , the
arbitrator shall reduce the award by the amount of any monetary award to the employee in
another forum for the same conduct of the employer. In making any award , the arbitrator is
subject to the rules of issue , fact , and judgment preclusion , which apply in the courts of
record in this State .
Doyles Dispute Resolution Practice — North America
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7(e) If an arbitrator dismisses an employee's complaint and finds it frivolous,
unreasonable , or without foundation , the arbitrator may award reasonable attorney ’ s fees
and costs to the prevailing employer .
7(f ) An arbitrator may sustain an employer 's complaint and make an award declaring
that there is good cause for the termination of a named employee. If the arbitrator dismisses
the employer’s complaint , the arbitrator may award reasonable attorney’ s fees and costs to
the prevailing employee .
Comment
Subsection ( b): When an employee is terminated without a good cause but neither
reinstatement , backpay , or severance pay is warranted or appropriate , an arbitrator may
issue an award in the nature of a “ declaratory judgment’’ to vindicate the rights of the
employee .

Staute

Draft

Subsection ( b)( 2 ): Backpay may be awarded with or without reinstatement. Thus, if
there is no reinstatement but a severance payment is awarded instead , backpay may still be
provided . Backpay runs from the termination to the date of the award (or the date of
reinstatement ); severance pay runs from the date of the award . The formulas for calculating
backpay and severance pay are also somewhat different.
The objective as to fringe benefits is to make the employee whole for any losses or
expenditures related to the wrongful termination . If the employee has exercised COBRA
rights and continued health insurance coverage or acquired alternative coverage , all money
spent for such coverage should be recouped . In addition , if the substitute coverage did not
match the employee’s prior protections , whatever additional out-of- pocket expenditures
were necessary should also be awarded .
If the employee justifiably did not replace the coverage lost and then incurred medical
expenses, the award would include the amount of financial obligation stemming from the
wrongful denial of the coverage . All other benefits , including optical , dental , and disability ,
would be handled in a similar fashion . To balance the obligation of the employer to pay
actual expenses when there is no replacement insurance or the subsequent coverage is
inferior, the employer should not be responsible for restoring past premiums for unreplaced
insurance if the benefit would not have been utilized during the period of employment .
With regard to pension rights , if the employee could not be placed in the position of
one who has never been terminated , the arbitrator would be charged with placing a dollar
value on the vesting time lost .

Deductions are based on the usual common law principles concerning the mitigation of
damages by a discharged employee .

In all awards that include the loss of future earnings , pension benefits , etc . , the amount
of the award should be discounted to reflect present values , and should be reduced where
appropriate by the amount of any workers’ compensation or other disability payments.
Subsection ( b)( 3): Reinstatement is the preferred remedy for terminations in violation
of this Act . If that is unfeasible because of the personal relations between the employer and
the employee , changes in the employer’ s business , or other appropriate grounds, severance
pay may be awarded instead . Whatever maximum period for severance pay is adopted , such
an amount should not be awarded as a matter of course even though an arbitrator concludes
that workers will probably not find new employment during that time. Subsection ( b)(3)
adopts the concept of “ proportionality ,’ ’ under which the employer should be held liable on
the basis of an assessment of both the employee’ s likely loss and the degree of the
employer 's responsibility for , or contribution to, that loss . Thus , an employer should be
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held liable for a much greater portion of the maximum period if it had lured the employee
away from another highly paid position , the employee had served long and well , and the
reasons for the dismissal were egregious, than if the employee had recently been hired while
out of work and the termination was not a flagrant violation of the good cause standard . In
fixing the severance payment , the arbitrator should consider any actual earnings received by
the employee elsewhere , as well as the likelihood that such reemployment will continue .

Section 8 Judicial Review and Enforcement
8(a) Either party to an arbitration may seek vacation , modification , or enforcement of
the arbitrator’ s award in the ( court of general jurisdiction ] for the [ county ] in which the
termination occurred or in which the employee resides.
8( b) An application for vacation or modification must be filed within [90] days after the
issuance of the arbitrator’ s award . An application for enforcement may be filed at any time
after the issuance of the arbitrator’ s award .
8(c ) The court may vacate or modify an arbitrator’ s award only if the court finds that:
( 1 ) the award

was procured by corruption , fraud , or other improper means;

(2) there was evident partiality by the arbitrator or misconduct prejudicing the rights of a
party ;

powers of an arbitrator;
(4) the arbitrator committed a prejudicial error of law; or
(5 ) another ground exists for vacating the award under the [ Uniform Arbitration Act or
arbitration act of this State] .
8( d ) In an application for vacation , modification , or enforcement of the arbitrator’ s
award , the court may award a prevailing employee reasonable attorney 's fees and costs. In
an application by an employee for vacation of the arbitrator’ s award , the court may award a
prevailing employer reasonable attorney’ s fees and costs if the court finds the employee’s
application is frivolous , unreasonable, or without foundation .
(3 ) the arbitrator exceeded the

SDrtauaeft

Comment
Some states have constitutional provisions governing judicial review of administrative
decisions that may have to be taken into account .
Subsection (c )( 4): The United States Supreme Court has sharply limited judicial review
of the merits of arbitration awards under collective- bargaining agreements subject to federal
law . The exceeding of jurisdiction and arbitrator misconduct are about the only recognized
grounds for reversal , although of course a court may refuse to enforce an award ( like a
contract ) that is contrary to positive law . Steelworkers v . Enterprise Wheel & Car Corp . , [ 40
LC 1) 66 ,630] 363 U .S. 593 ( 1960 ); Paperworkers v . Misco , Inc . , [ 107 LC 1 10 J 65 ] 484
U .S. 29 ( 1987 ). That approach lends great finality to arbitral awards , and it is hoped that
courts would similarly accord considerable deference to arbitration awards under this Act .
But the basis of the Supreme Court ’ s position is that unions and employers have agreed to
treat arbitral awards as “ final and binding , * ’ and that it is the parties’ own contract the
arbitrator is applying. When individual statutory rights are at stake , the Court has declined
to give the same weight even to the awards of arbitrators empowered by union- management
agreements. Alexander v . Gardner- Denver Co. , [7 EPD 1J 9148] 415 U . W . 36 ( 1974);
Barrentine v. Arkansas- Best Freight Sys . , [ 90 LC 1( 33,990 ] 450 U .S . 728 ( 1981 ). In this
Act , individual statutory rights are the issue , and arbitration as the enforcement method has
been imposed upon , not agreed to by , the parties. For these reasons the additional ground

J
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for judicial review, “ prejudicial error of law ” by the arbitrator , has been included . But a
court should not vacate an award unless the legal error has adversely affected the rights of a
party .

Section 9 Posting

9 An employer shall post a copy of this [ Act ] or a summary approved by the
[Commission; Department ; Service] in a prominent place in the work area . An employer
]. The [ Attorney
who violates this section is subject to a civil penalty not exceeding [$
General ] is authorized to bring a civil action , on behalf of this State , to impose and collect
any civil penalty arising under this section .

Staue

Draft

Section 10 Retaliation Prohibited and Civil Action Created
10 An employer or other employing person may not directly or indirectly take adverse
action in retaliation against an individual for filing a complaint , giving testimony , or
otherwise lawfully participating in proceedings under this [ Act ], whether or not the
individual is an employee given rights under this [ Act] . An employer or other employing
person who violates this section is liable to the individual subjected to the adverse action in
retaliation for actual damage caused by the action , punitive damages when appropriate , and
reasonable attorney 's fees. A separate civil action may be brought to enforce this liability
and the employer is also subject to the procedures and remedies provided by Sections 5
through 8 where they also apply .
Section 11 Uniformity of Application and Construction
11 This [ Act ] shall be applied and construed to effectuate its general purpose to make
uniform the law with respect to the subject of this |Act ] amoung states enacting it .
Section 12 Short Title
12 This [ Act ] may be cited as the Uniform Employment Termination Act .
Section 13 Severability Clause
13 If any provision of this [ Act ] or its application to any person or circumstance is held
invalid ; the invalidity does not affect other provisions or applications of this [ Act ] which can
be given effect without the invalid provision or application , and to this end the provisions of
this [ Act ] are severable .
Section 14 Effective Date
14 This [ Act ] takes effect

Section 15 Repeals
15 The following acts and parts of acts are repealed:
(1 )

(2)
( 3)

Section 16 Savings and Transitional Provisions
16(a) This [ Act] does not apply to a termination at the expiration of an express oral or
written agreement of employment for a specified duration , which was valid , subsisting , and
in effect on the [effective] date of this [ Act ].
16(b) This [ Act ] does not apply to the termination of an employee within six months
after the effective date of this [ Act ] based upon the employee's refusal to enter into an
agreement meeting the minimum standards of Section 4(c) , which the employer , in the
exercise of good faith business judgment , may impose as a condition of continued
employment .

1J75-020
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[1)75 021]

ADR and Civil Justice Reform
Greater use of ADR is one of key elements of the civil justice reform program announced by
the President’ s Council on Competitiveness on August 13, 1991 . The five ADR - related
recommendations, which formed part of the package of 50 proposed changes contained in the
“ Agenda for Civil Justice Reform in America’’ are as follows:
In most cases parties should , before filing a suit , show that they have attempted , and failed ,
to resolve their dispute . The party alleging the harm would have to prove that it gave timely
notice of its grievance prior to filing suit , except where emergency or other circumstances
require immediate resort to the courts.

•

a suit has been filed parties should have access to “ Multi -door courthouses” offering
• Once
a range of non - judicial dispute resolution options . Under such a scheme , parties , after
attending a mandatory conference , would be given the option of choosing between several
alternative forms of dispute resolution such as mediation , neutral evaluation , arbitration ,
mini -trial and summary jury trial .
Once a suit is filed parties should attend regular mandatory conferences to discuss settlement
prospects.

•
Parties should be encouraged to seriously evaluate their claims and attempt to find an early
• settlement
of their dispute. Parties who maintain a claim would be forced to pay the
•

—
—
—
—
—

expenses of continuing litigation if the outcome at trial is less than the rejected settlement
offer .
Members of the legal , business , and government communities should advocate dispute
resolution techniques as an alternative to litigation .

Other features of the civil justice reform initiatives include:
early involvement of the trial judge to remove non - meritorious cases;
strengthening of disciplinary rules to condemn oppressive litigation tactics;
experimentation with the English loser pays principle;
changing the discovery rules so as to provide for disclosure of limited core information at
the outset ; and
only allowing discovery to proceed within commonly agreed upon parameters.

Vice - President' s comments
Below is an extract of the speech made by the Vice- President on October 25 to the litigation
section of the American Bar Association in Chicago. The extract relates to the ADR - related civil
justice reforms discussed above:
“ It is well known that some 92 percent of all civil suits are settled or disposed of prior to
trial . But a common problem is the case that goes through pretrial hearings and conferences ,
engenders extensive discovery , stays on the docket for years , generates large fees, and then ,
is settled .
literally on the courthouse steps
on the eve of trial

—

—

Imagine the benefit to parties and to the system if , at the beginning of the process, we
identified those cases most likely to settle
and then brought them to an early resolution .
We could use the time of lawyers for cases that really should be tried , and perhaps bring
back the day when litigators were in fact trial lawyers and not discovery experts . Equally
important , more judicial resources would then be available to deal with those cases that do
need a trial. For all cases
but especially for those that are candidates for early settlement
or other disposal
we have several recommendations.

—

—

—
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First: To enhance the exercise of voluntary dispute resolution . We want to increase the
chances that parties can reach agreement before their dispute even enters the system
by
setting a pre-complaint notice requirement. For most cases, the right to sue should be
conditioned on a showing that the parties have attempted , and failed , to resolve the matter.

—

For those cases that do get filed , we recommend that the system provide a range of methods
for early non -judicial resolution . The best term for this
a term that comes from an ABA
meeting years ago
is the ‘Multi-door Courthouse’ . The idea is that shortly after a case is
filed , the parties would attend a mandatory conference . There , they would be given the
option of electing among several alternative methods
such as mediation and early neutral
evaluation .

—

—

—

The Federal Rules require a scheduling conference in every case. Furthermore, a majority of
them will ultimately arrive at a final pretrial conference at which the issue of settlement may
be addressed . But as matters stand now in most districts , the settlement conference typically
doesn’ t occur until discovery is completed and the trial date nears. This is true even where
an experienced litigator or judge could have predicted the case would probably settle . In
light of that , we propose that a mandatory settlement conference be held
at the outset of
the litigation
before the case takes on a life of its own .

—

—

Along the same line , we have proposed financial incentives to reward early settlement
offers. One of our proposals would amend Rule 68 and require the party who rejects a
settlement offer to bear the additional costs of trial if the final outcome is not more
favourable than the offer.

Let me re-emphasize one point . We recognize that there are some cases that are not likely to
be settled
indeed , some that should not be settled . But by early resolution of the cases
that can be settled , we would clear the way for the remainder to be tried more quickly . We
also recommend the setting of early trial dates, since this is probably the most effective way
to encourage a speedy disposition ."

—

The Vice-President made the following closing remarks:
‘T hope every lawyer will help confront the over- litigiousness that

now exists in our society .
It impedes access to justice for many Americans. It also impedes access to health care ,
raises consumer prices , and hurts our ability to generate jobs. As best we can , let us direct
our energies toward making litigation the last resort and not the first.
We would do well to bear in mind the words of a self-taught lawyer who practiced in this
state a century and a half ago. ‘Discourage litigation’ , wrote Abraham Lincoln . ‘Persuade
your neighbours to compromise whenever you can . Point out to them how the nominal
winner is often a real loser
in fees, expenses , and waste of time . As a peace-maker the
lawyer has a superior opportunity of being a good man ' ."

—

[1) 75-022] Federal agencies to apply ADR to their disputes
Federal agency litigators will now be required to make reasonable efforts to settle disputes
involving the United States Government prior to litigation . Also , wherever feasible , claims should
be resolved through informal discussions and negotiations or , if appropriate , by adopting a specific
non - binding Altemtive Dispute Resolution ( ADR ) technique .

Binding ADR procedures should only be adopted when the agency is satisfied that such a
move will not adversely fetter its operations and discretions. When deciding on whether or not to
use binding ADR , agencies should consider the guidelines set out in the Administrative Dispute
Resolution Act ( reproduced at 1) 10-210).
These changes are contained in Presidential Executive Order No 12778 , which was signed on
October 23 and becomes effective on January 21 . The Executive Order immediately applies the
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reforms proposed in the Council on Competitiveness report “ Agenda for Civil Justice Reform in
America ” to civil litigation involving the United States Government . The nature and content of
these proposed reforms is discussed further at 1) 75-021 .

In addition to requiring that agencies settle disputes and employ ADR techniques when
applicable , the Executive Order provides that agencies should:

• implement discovery and expert witness reforms;

the “ loser pays (also known as the “ English rule ) in relation to litigation expenses
• adopt
wherever feasible;
adequate notification about the nature of the dispute when the Government intends to
• give
sue ;
proposed regulations or legislation with the aim of reducing the possibility of
• review
litigation by using a “ litigation checklist ” ;
"

"

• encourage
functions.

efficient case management procedures in their adjudicative administrative

The Order only applies to domestic civil matters. The notice provision does not apply in
situations involving asset recovery , liquidation , possibility of destruction of assets, flight of
defendant , or when such notice would defeat the purpose of the litigation . The ADR provisions
and discovery provisions do not apply to actions for seizure of assets or debt collection cases for
sums less than $100 ,000.

Reproduced below are the provisions of the Executive Order that relate to the adoption of
ADR by federal agencies.

EXECUTIVE ORDER
EO 12778

CIVIL JUSTICE REFORM
WHEREAS , the tremendous growth in civil litigation has burdened the American court
system and has imposed high costs on American individuals , small businesses, industry ,
professionals, and government at all levels;

^
5

2

WHEREAS , several current litigation practices add to these burdens and costs by
prolonging the resolution of disputes , thus delaying just compensation and encouraging
wasteful litigation ;
WHEREAS , the harmful consequences of these litigation practices may be ameliorated
by encouraging voluntary dispute resolution , limitations on unnecessary discovery ,
judicious use of expert testimony , prudent use of sanctions, improved use of litigation
resources , and , where appropriate , modified fee arrangements;

WHEREAS , the United States sets an example for private litigation by adhering to
higher standards than those required by the rules of procedure in the conduct of Government
litigation in Federal court , and can continue to do so without impairing the effectiveness of
its litigation efforts;
WHEREAS , improving the quality of legislation and regulation to eliminate
ambiguities in drafting would reduce uncertainty and unnecessary litigation ; and ,
WHEREAS , improving the quality of administrative adjudications would reduce the
time and resources expended during the administrative process .

NOW , THEREFORE, I , GEORGE BUSH , by the authority vested in me as President
by the Constitution and the laws of the United States of America , including chapter 31 of
Doyles Dispute Resolution Practice — North America
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title 28, United States Code , and section 301 of title 3, United States Code , and in order to
facilitate the just and efficient resolution of civil claims involving the United States
Government , to encourage the filing of only meritorious civil claims , to improve legislative
and regulatory drafting to reduce needless litigation , to promote fair and prompt
adjudication before administrative tribunals , and to provide a model for similar reforms of
litigation practices in the private sector and in various states , hereby order as follows:

Section 1 Guidelines to Promote Just and Efficient Government Civil Litigation . To
promote the just and efficient resolution of civil claims, those Federal agencies and litigation
counsel that conduct or otherwise participate in civil litigation on behalf of the United States
Government in Federal court shall respect and adhere to the following guidelines during the
conduct of such litigation :
(a )

Pre -filing Notice of a Complaint . No litigation counsel shall file a complaint
initiating civil litigation without first making a reasonable effort to notify all
disputants about the nature of the dispute and to attempt to achieve a settlement , or
confirming that the referring agency that previously handled the dispute has made a
reasonable effort to notify the disputants and to achieve a settlement or has used its
conciliation processes.

( b ) Settlement Conferences. As soon as practicable after ascertaining the nature of a

dispute in litigation , and throughout the litigation , litigation counsel shall evaluate
settlement possibilities and make reasonable efforts to settle the litigation . Such
efforts shall include offering to participate in a settlement conference or moving the
court for a conference pursuant to Rule 16 of the Federal Rules of Civil Procedure in
an attempt to resolve the dispute without additional civil litigation .

Order

Executiv

( c ) Alternative Methods of Resolving the Dispute in Litigation . Litigation counsel shall

make reasonable attempts to resolve a dispute expeditiously and properly before
proceeding to trial .
( 1 ) Whenever feasible , claims should be resolved through informal discussions,

negotiations, and settlements rather than through utilization of any formal or
structured Alternative Dispute Resolution ( ADR ) process or court proceeding.
At the same time , litigation counsel should be trained in dispute resolution
techniques and skills that can contribute to the prompt , fair, and efficient
resolution of claims. Where such benefits may be derived , and after
consultation with the agency referring the matter , litigation counsel should
suggest the use of an appropriate ADR technique to the private parties .
( 2 ) It is appropriate to use ADR techniques or processes to resolve claims of or

against the United States or its agencies, after litigation counsel determines that
the use of a particular technique is warranted in the context of a particular
claim or claims, and that such use will materially contribute to the prompt ,
fair, and efficient resolution of the claims.
( 3 ) Litigation counsel shall neither seek nor agree to the use of binding arbitration
or any other equivalent ADR technique. A technique is equivalent to binding
arbitration if an agency is bound , without exercise of that agency ' s discretion ,

to implement the determination arising from the ADR technique . The
requirements of this paragraph shall be interpreted in a manner consistent with
section 4( b) of the Administrative Dispute Resolution Act , Public Law
101 -552 , 104 Stat . 2736 ( 1990 ) [see 1) 10-210]. Practice under Tax Court Rule
124 shall be exempt from this provision [see 1) 75-010 ) .

75-022
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[1( 75-023] Negotiated rulemaking further explained

On October 3 the Administrative Conference of the United States conducted a round table
meeting on negotiated administrative rulemaking. This is the process whereby persons affected by
federal regulations have a hand in drafting them . The procedure assists in reducing the likelihood
of future litigation concerning the validity of the rule .
This new administrative process was set up through the Negotiated Rulemaking Act ( 104 Stat
4969 ) (see 1) 10-220). The new law established a procedure akin to mediation , where a
“ facilitator ” assists the relevant agency and interested persons in discussing and negotiating the
proposed regulations.
The Administration Conference’ s round table entitled “ Negotiated Rulemaking: Better Rules
through Collaboration ” examined the following aspects of negotiated rulemaking :

• negotiated rulemaking as an alternative process;
• when and why negotiated rulemaking is advantageous;
• nuts and bolts issues in making the process work; and

• the relationship between negotiated rulemaking and the regulatory review process.

The speakers included key officials from various federal agencies with experience in
negotiated rulemaking as well as a number of dispute resolution specialists. Some of the comments
made on the negotiated rulemaking process were as follows:
Negotiated Rulemaking Act was passed to encourage federal agencies to use negotiated
• The
rulemaking by providing the guidance , structure and authorization for such procedures.

Even with the Act , however , negotiated rulemaking is a voluntary action on the part of a
federal agency and all the parties involved , and the final decision must lay with the agency .
Once a consensus is reached , however, it is expected that the agency will adopt the
recommendation or something very close to it.

• When considering whether or not to use negotiated rulemaking an agency should consider if:

—

—
—
—

—
—
—

there is a need for the rule;

there are a limited number of identifiable interests that will be significantly affected
by the rule;
there is a reasonable likelihood that a negotiated rulemaking committee with balanced
representation can be convened ;
there is a likelihood that such a committee will reach a consensus within a fixed
period of time ;

negotiated rulemaking will not result in unreasonable delay in the issuance of a rule;
the agency is willing to commit adequate time and resources to the committee ,
including technical assistance; and
the agency is prepared to use the recommendation of the committee to the maximum
extent legally possible .

negotiated rulemaking process must be used in a carefully targeted way , as outlined in
• The
the criteria above . However , it does not have to be used in every rulemaking circumstance .
It is important for the administrative agency to take a strong leadership role in the process by
• predetermining
the nature of the rule it wishes to negotiate and some broad parameters for
discussion .

Experience has shown that around 25 persons is a good size for a negotiated rulemaking
• committee
.
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process laid down by the Negotiated Rulemaking Act should not be viewed as
• The
all - inclusive or exclusive . The Act specifically states that nothing in it should be construed
as an attempt to limit innovation and experimentation with the negotiated rulemaking

process .

It is important to ensure that representatives chosen for the negotiated rulemaking committee
• have
a genuine interest in the regulation , and that all parties with an interest in the regulation
are contacted and included in the discussions.
Participants must be willing to commit time and money to the process. They must also be
• prepared
to take a negotiating stance rather than an adversarial approach .
The text of the Negotiated Rulemaking Act appears in the “ United States of America" tab at
10
.
220
H

[1) 75-024] ADR playing a role in proposed changes to tort litigation
The increased awareness and use of ADR in tort litigation is one of the key proposals
contained in the Lawsuit Reform Bill (S 1979) , which was introduced into the Senate on
November 15 . The Bill seeks to apply some of the recommendations contained in the President 's
Council on Competitiveness “ Agenda for Civil Justice Reform" to tort litigation .
The scope of the Bill extends to most tort actions instigated in both federal or state courts , the
principle exclusion being for any civil actions for damages that would be governed by the Uniform
Commercial Code or State commercial law . The Bill contains the following ADR- related reforms
to tort litigation procedure .

ALTERNATIVE DISPUTE RESOLUTION
SEC. 6( a ) [Objectives] It is the policy of the United States to encourage the creation and
use of alternative dispute resolution techniques , and to promote the expeditious resolution of
such actions because the traditional litigation process is not always suited to the timely ,
efficient , and inexpensive resolution of civil actions.
( b ) [Role of attorneys] In any action in which the provisions of this Act apply , each
attorney who has made an appearance in the case and who represents one or more of the
parties to the action shall , with respect to each party separately represented , advise the party
of the existence and availability of alternative dispute resolution options, including
extrajudicial proceedings such as minitrials , third - party mediation , court supervised
arbitration , and summary jury trial proceedings.

5

(c ) [Filing of notice] Each such attorney shall , simultaneous with the filing of a
complaint or a responsive pleading , file notice with the court certifying that the attorney has
so advised his client or clients , and indicating whether such client will agree to one or more
of the alternative dispute resolution techniques.
( d ) [Waiver of rights] If all parties to an action agree to proceed with one or more
alternative dispute resolution proceedings, the court shall issue an appropriate order
governing the conduct of such proceedings. The issuance of an order governing such further
proceedings shall constitute a waiver , by each party subject to the order , of the right to
proceed further in court .

Other features of the Bill include:

• the adoption of the “ loser-pays

"

•

stays of workers compensation
• determined
.

H 75-024

principle ( the English rule );

removal of “ joint and several" liability in most cases; and
actions until the full benefit payable has been
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[End of Tab Division]

For more information on the ADR-related and other reforms to the civil justice system
proposed by the President’ s Council on Competitiveness see 1J 75-021 .
[1)75-025] Pilot Multi- Door Courthouse Program
A pilot multi-door courthouse program is one of the features of the Access to Justice Bill of
1992. The Bill was introduced as identical Bills into the House of Representatives and the Senate
on February 4, 1992. The three-year trial program aims to provide voluntary alternative dispute
resolution ( ADR ) procedures which may be used instead of litigation .

Under the program , designated district courts and the United States Claims Court are to
establish alternative dispute resolution plans which provide for:

• procedures for limited discovery;

• confidentiality of proceedings with regard to subsequent pretrial and trial actions; and
use of nonjudicial personnel who may be selected
• the
resolution proceedings as neutrals mediators or arbitrators.

to conduct alternative dispute

,

The plan will establish standards for determining which cases are appropriate for alternative
dispute resolution . These standards relate to factors present in each case which include:

• whether factual issues predominate over legal issues;
whether the case involves complex or novel
• determination
; and
factors
other
that the court considers relevant .
any
•

legal issues which require judicial

Once the court has decided that a case is appropriate for alternative dispute resolution , the
judge or magistrate assigned to the case will hold a conference with counsel to review which
voluntary alternative dispute resolution procedures may be used to resolve the controversy . The
parties may agree to employ procedures such as , early evaluation by a neutral , mediation
( including outcome-determinative mediation ), mini- trials, summary jury trials, and arbitration .
A party who rejects the determination made during outcome-determinative mediation may
decide to continue with the litigation , albeit at the risk of paying the other side 's costs should the
party fail to obtain a judgment that is at least 10% greater than the determination . If all of the
parties reject the determination , no costs or legal fees will be assessed against any party . The
courts may use either volunteer personnel or elect to pay the neutrals , mediators and arbitrators for
each case .
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